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On April 3, 2015, Plaintiff John Doe filed this Title IX suit against Defendant Regents of the
University of California. On December 14, 2015, the Court granted Defendants’ motion to dismiss
without prejudice. Dkt. 43. On January 25, 2016, the Plaintiff filed a First Amended Complaint (“FAC”)
and added Defendant Suzanne Perkin, the Assistant Dean of Students. Dkt. 48. The FAC included
claims for violations of Title IX and the Plaintiff’s due process rights under the Fourteenth Amendment to
the United States Constitution and 42 U.S.C. § 1983. On July 25, 2016, the Court granted the Defendants’
Motion to Dismiss the Plaintiff’s Title IX claim with prejudice and the Plaintiff’s due process claim
without prejudice. Dkt. 73. The Court granted the Plaintiff leave to amend his due process claim in
order to clarify whether he was suing Ms. Perkin in her individual capacity or official capacity. Id.

The Plaintiff subsequently filed a Second Amended Complaint (“SAC”), clarifying that he was
suing Ms. Perkin in her official capacity. SAC, § 12. The Defendants then filed a motion to dismiss
Plamtiff’s SAC, then comprised solely of the due process claim and claims for declaratory judgment and a
writ of mandate against Ms. Perkin. Dkt. 78. The Defendants argued that the Plaintiff’s due process
claim against Ms. Perkin is barred by three separate kinds of immunity: 1) absolute sovereign immunity
under the Eleventh Amendment; 2) federal qualified immunity; and 3) quasi-judicial immunity.

Meanwhile, the Plaintiff filed a Motion for Reconsideration of the Court’s previous dismissal of
his Title IX claim. Dkt. 77. The Plantiff argued that reconsideration was warranted because a new
opinion from the Second Circuit clarified the appropriate standard that should be applied to Title IX
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causes of action brought in relation to investigations and punishments issued by public schools against
alleged perpetrators of sexual assault. The Court granted the Plaintiff’s Motion for Reconsideration,
finding that the new Second Circuit opinion constituted proper grounds for reconsideration because the
Second Circuit had handed down the original case outlining the appropriate framework for Title IX sexual
assault cases. Dkt. 85. The Court delayed consideration of the Defendants” Motion to Dismiss the
Plaintiff’s due process causes of action in order to rule on the due process and Title IX causes of action
together. Id.

The Defendants have now filed a subsequent Motion to Dismiss the Plaintiff’s Title IX cause of
action. Dkt. 91. Therefore, presently before this Court are the Defendants’ Motion to Dismiss the
Plamtiff’s due process claims and Motion to Dismiss the Plamtiff’s Title IX claims. Dkts. 78, 91. For
the reasons stated below, the Court DENIES both motions.

L Plaintiff’s Allegations
A. The Alleged Sexual Assault

The alleged facts are by now familiar to the parties from previous orders. On June 14, 2014,
Plaintiff John Doe, Jane Doe, and a group of their friends traveled to Lake Tahoe to celebrate the end of
the school year. SAC, q 33. Throughout the trip, Jane Doe bragged about a “threesome” she had
previously engaged in. 7d. at § 35.

On June 16, 2014, after drinking together, Jane Doe, L.B., and D.J. advised B.R. that they wanted
to engage in group sex, but only if Plaintiff also participated. 7d. at ] 38-39. Plaintiff agreed and the
friends engaged in group sex. /d. Y 40-48. Unbeknownst to Plamtiff, L.B., B.R., and D.J., Jane Doe took
a hydrocodone pill for an ankle injury and consumed five drinks before engaging in the group sex. /Id. at
9 42. Plaintiff alleges that Jane Doe was a willing participant throughout—getting on top of Plaintiff at
one point, kissing him passionately, rubbing his hair during oral sex, and verbalizing that she liked what he
was doing. 7d. at§45. Jane Doe did not exhibit any signs of incapacitation and the following morning,
the friends joked about the night before. Id. at Y 45, 50.

At the time of the trip, Plaintiff was on a leave of absence from the University of California at
Santa Barbara (“UCSB”) and Jane Doe had just finalized her transfer to another school. 7d. at Y 68-69.
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B. National and Local Pressure Regarding Sexual Misconduct

Plaintiff alleges that prior to and during the relevant events in this case, UCSB experienced
growing local and national pressure to resolve complaints of sexual misconduct:

e In 2014, the California State Auditor (“CSA”) reviewed California’s compliance with reports of
campus crime, including sexual assault, and found that six California institutions were not in
compliance with federal reporting requirements. 7/d. at§J 51. One such institution was the
University of California, San Diego, a sister school to UCSB. 7d.

e In February 2014, the UCSB campus was on high alert for sexual predators following reports that
female UCSB students were victims to a gang rape. /Id. at Y 52.

e In June 2014, reports of sexual assault at UCSB were six times the rate at California Polytechnic
State University. Id. at § 55. Under Student Affairs campus resources for “Distressed Students
Guide,” UCSB states that “Sexual assaults at UCSB are predominantly committed by men against
women.” Id. at § 54.

e InJuly 2014, UC President Janet Napolitano established a Task Force to implement strategies for
schools within the UC system to more effectively respond to sexual violence and sexual assault on
campus. Id. atY 57. Assistant Dean of Students Suzanne Perkin (“Defendant Perkin” or “Perkin”)
was a participant of the Task Force. Id.

e On September 3, 2014, six female UCSB students filed a highly-publicized Title IX complaint
with the Department of Education Office of Civil Rights claiming that USCB failed to adequately
handle their complaints of sexual assault. 7d. at § 58.

e Also in September 2014, the Centers for Disease Control and Prevention (“CDC”) released a
report that one in five women in the United States has been raped during her lifetime. 7d. at § 59.
Following the CDC report, student protests began at UCSB calling for greater strides against
sexual assault on campus. 7d.
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e On November 14, 2014, Perkin participated in a roundtable discussion at UCSB regarding sexual
assault on campus. 7d. at J 60. Perkin was personally criticized for failing to handle investigations
of sexual misconduct and for not finding more men guilty of sexual misconduct. 7d.

e Campaigns such as “Don’t Be That Guy” and “Make Your Move” posted flyers on and around the
UCSB campus to warn the community that male students were perpetrators of sexual assault. 7d.
at 9§ 63.

C. UCSB’s Investigation

The Plaintiff alleges that Perkin’s investigation went beyond UCSB’s jurisdiction because the
Lake Tahoe trip was off campus and unrelated to any school activity, and Jane Doe was no longer a
student at the time of the trip." Zd. at 1Y 65, 67-70.

On November 6, 2014, Plaintiff received notice that he was being charged with sexual assault in
violation of Section 102.28 of the UCSB General Standards of Conduct. 7d. at § 64. On November 13,
2014, Plaintiff met with Defendant Perkin. 7d. At the meeting, Perkin asked Plaintiff, “Are you ready to
take responsibility?” but Plaintiff declined to do so. Id. at§66. At John Doe’s request, Perkin read Jane
Doe’s statement aloud to him. /d. On November 25, 2014, Plaintiff was advised that a hearing would
take place before a disciplinary committee on December 11, 2014. 7d. at § 76.

On December 9, 2014, Plaintiff received Perkin’s First Investigative Report. 7d. atq 77.
Plaintiff contends that although the First Investigative Report was riddled with various inaccuracies and
mischaracterized Plaintiff’s testimony, Perkin refused to revise it. /d. at §f 78-81. Plaintiff alleges that
Perkin’s report was biased as a result of “extreme pressure to find more male students responsible of
sexual assault, combined with the campus environment that ‘sexual assaults at UCSB are predominantly
committed by men against women.’” Jd. at § 85. In particular, Perkin’s investigation concluded ten
days after the Roundtable discussion where she was personally criticized for not finding more men guilty
of sexual misconduct. 7d.

! The Court takes judicial notice of UCSB’s Student Conduct Code, as it is referenced by the SAC and is attached to the
Complaint. The extent of the school’s jurisdiction regarding disciplinary actions against students is contained in this Code.
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D. The Disciplinary Hearings and Suspension

The first hearing took place on December 11, 2014 before the Sexual Violence Conduct
Committee (the “Committee”). Id. at 86. Plaintiff, Jane Doe, and witnesses D.J., L.B., and B.R.
provided their testimony. J/d. Perkin was not a member of the Committee, but was present during the
Committee’s deliberations. 7d. at §93. Plaintiff alleges that he was deprived of a meaningful
opportunity to be heard because (1) his request to produce character witnesses was denied, while Jane Doe
was permitted to introduce such witnesses; and (2) he was denied the opportunity to thoroughly question
witnesses. /Id. at ] 87-92. For example, when John Doe asked L.B. whether Jane Doe’s behavior had
ever suggested that she was a dishonest person, the Committee interjected and directed L.B. to limit her
testimony to the events of June 16, 2014. /d. at §92. Plamntiff asserts that these procedural deficiencies
were “driven by the gender-based notion that ‘sexual assaults at UCSB are predominantly committed by
men against women.”” Id. at § 89.

On December 16, 2014, Perkin advised Plantiff that the Committee had deliberated and sought to
re-open the hearing to ask the witnesses additional questions. 7d. at §94. Plaintiff alleges that despite
his representation to Perkin that his attorney would be available any day during the week except for
December 19, 2014, Perkin scheduled the hearing for that date.> Id. at § 96. Perkin prepared a Second
Investigative Report consisting of various text and Facebook messages between Jane Doe and L.B., M.M.,
C.B., and an individual named “Juliana Amarah.” Id. at§97. The report was provided to Plaintiff three
and a half hours before the December 19, 2014 hearing. /d. at §98. Plamtiff alleges that at the second
hearing, he was again denied the right to thoroughly question witnesses. Id. at §99.

Following the second hearing, the Committee issued a decision finding Plaintiff responsible for
sexual assault. 7d. at § 103. The Committee recommended a two-quarter suspension, as well as
exclusion from participating in registered campus organizations upon Plaintiff’s return. 7/d. The
decision was upheld by the Vice Chancellor for Student Affairs on January 15, 2015. Id. at§103. On
January 29, 2015, Plaintiff appealed the decision based on the following grounds: (1) lack of substantial
bases of fact to support the sanction; (2) substantial violations of fair process in the proceedings; (3)
excessive or inappropriate sanctions; and (4) newly discovered important evidence not known at the time
of the hearing. 7d. at § 105. Plamtiff’s appeal was denied by the Chancellor on February 16, 2015. 7d.

2 The Court previously DENIED Defendants’ request for judicial notice of e-mail communications between Plaintiff and
Defendant Perkin.
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E. Allegations of Gender Bias

Plaintiff alleges, upon information and belief, that “male students at UCSB who are accused of
sexual misconduct are treated less favorably than female students who are accused of sexual misconduct
due to the fact that ‘sexual assaults at UCSB are predominantly committed by men against women.’” 7d.
at § 109. Plantiff also alleges that “male students at UCSB who are accused of sexual misconduct are
sanctioned less favorably than female students who are accused of sexual misconduct due to the fact that
‘sexual assaults are predominantly committed by men against women.”” /d. at§ 110. In light of the
national and local pressure to combat sexual assault on campuses, Plaintiff contends that UCSB is biased
against male students as evidenced by Defendant Perkin’s inaccurate investigation and report, the
procedural deficiencies during his hearings, and the Committee’s ultimate crediting of Jane Doe’s version
of events over Plamntiff’s. These allegations form the basis of his Title IX claim that was dismissed by the
Court in its previous order and which the Plaintiff now moves to reconsider.

II. Defendants’ Motions to Dismiss the Plaintiff’s SAC
A. Legal Standard

A motion to dismiss under Rule 12(b)(6) challenges the legal sufficiency of the claims stated in the
complaint. Fed. R. Civ. P. 12(b)(6). To survive a motion to dismiss, a complaint “must contain
sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.”” Ashcroft
v. Igbal, 556 U.S. 662, 678 (2009) (quoting Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 570 (2007)).
“A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the
reasonable inference that the defendant is liable for the misconduct alleged.” 7d. A complaint that offers
mere “labels and conclusions” or “a formulaic recitation of the elements of a cause of action will not do.”
Id. (internal quotation marks omitted).

B. Discussion
The Court will first evaluate the Defendants’ original Motion to Dismiss the Plaintiff’s § 1983

claims for due process violations and the related legal issues raised in the Motion. The Court will then
turn to the most recent Motion to Dismiss the Title IX claims.
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1. Motion to Dismiss the Due Process Claims Under § 1983

a. 42 U.S.C. § 1983

The Plaintiff alleges a variety of ways in which Defendant Perkin deprived him of due process,
including, but not limited to: (1) failing to provide the Plaintiff a copy of the First Investigative Report
until two days before the first hearing date; (2) failing to revise her First Investigative Report after Plaintiff
informed her of inaccuracies; (3) failing to provide Plaintiff a copy of the Second Investigative Report
until three and a half hours before the second hearing; (4) denying Plaintiff the right to be accompanied by
counsel at the second hearing; (5) prohibiting Plaintiff from making a statement or submitting any
evidence in support of his defense at the second hearing; (6) denying Plaintiff’s request to present
character evidence favorable to his defense; and (7) denying Plaintiff the opportunity to thoroughly
cross-examine all witnesses. SAC, 4 170.

In support of their motion to dismiss the case, the Defendants argue that the Plaintiff’s due process
claims are barred by three different types of immunity: 1) Eleventh Amendment sovereign immunity;
2) federal qualified immunity; and 3) federal quasi-judicial immunity. The Court will consider each of
the Defendants’ immunity arguments in turn.

b. Eleventh Amendment Sovereign Immunity

The Eleventh Amendment to the United States Constitution provides, “The Judicial power of the
United States shall not be construed to extend to any suit in law or equity, commenced or prosecuted
against one of the United States by Citizens of another State, or by Citizens or Subjects of any Foreign
State.” The Eleventh Amendment bars certain actions against state agents and instrumentalities, as
“when the action is in essence one for the recovery of money from the state, the state is the real, substantial
party in interest and is entitled to invoke its sovereign immunity from suit even though individual officials
are nominal defendants.” Ford Motor Co. v. Department of Treasury of Ind., 323 U.S. 459, 464 (1945).
The Regents of the University of California are a state instrumentality that is entitled to invoke Eleventh
Amendment immunity. Regents of the Univ. of Calif. v. Doe, 519 U.S. 425, 431 (1997). Sovereign
immunity may also extend to individual defendants acting in their official capacities, as Ms. Perkin
undisputedly did in this case. See Will v. Michigan Dept. of State Police, 491 U.S. 58, 71 (1989).
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However, an exception to the doctrine of sovereign immunity was recognized in Ex parte Young,
209 U.S. 123 (1908). The Supreme Court held that the Eleventh Amendment does not bar suit against a
state official acting in violation of federal law. 7d. at 159-60. This exception means that although
actions for monetary damages may not be sustained against state officials acting in their official capacities,
actions brought under 42 U.S.C. § 1983 for injunctive relief may be valid. 7d.; Will, 491 U.S. at 71.

On its face, the Plaintiff’s prayer for relief requests injunctive relief, not money damages,
seemingly satisfying the Ex parte Young exception to the Eleventh Amendment. He requests specific
relief against Ms. Perkin in the form of restraining her against making notations on his transcript or
educational records, retaining records related to his disciplinary hearing, or reporting any record of his
disciplinary hearing to third parties, as well as declarative relief related to the hearing and findings made
by the Committee. SAC at Prayer for Relief, § (1)-(11). He also requests a writ of mandate setting aside
the Decision and Sanction against him. /d. at § (ii1). Such requests for relief clearly seem to constitute
mjunctive and declarative relief and are not money damages normally precluded by Eleventh Amendment
sovereign immunity.

Despite the apparent injunctive nature of the Plaintiff’s requested relief, the Defendants contend
that his § 1983 claims should still be barred by the Eleventh Amendment for two reasons. First, although
the Plaintiff appears to seek prospective injunctive relief, he in fact seeks retroactive relief. For instance,
he alleges that he sustained tremendous damages and injuries as a result of the Defendants’ actions. SAC
at ) 181. The Defendants argue that the Ex parte Young doctrine is only meant to apply where a plaintiff
seeks injunctive relief to prevent future constitutional violations, not compensation for past harms. The
Defendants contend that the Plaintiff is seeking compensation for past harms and therefore does not
properly invoke the Ex parte Young doctrine. Second, the Defendants argue that even if the Plaintiff
were requesting prospective relief, Ms. Perkin is incapable of granting such relief. She was not the
decision maker and was not on the hearing committee, and she did not issue the finding or a conduct
violation or decide the sanction. She would have no authority to reverse the disciplinary decision.
Additionally, the Plaintiff has already served his suspension and returned to school. Therefore, there is
no injunctive relief available that Ms. Perkin would have the power to grant.

Neither of the Defendants arguments is availing. First, while the Plaintiff alleges that he
sustained damages as a result of the Defendants actions, SAC at § 181, the relief he actually requests is
prospective injunctive relief. He wants changes made to his educational records and the Court to enjoin
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the Defendants from distributing that record to third parties. SAC at Prayer for Relief. Although such
requests are related to the past conduct of the Defendants, virtually all prospective relief will relate in
some way to past conduct. The important aspect of the Plaintiff’s request is that he does not request
compensation but rather affirmative future actions by the Defendants. Thus, his requested relief is
prospective and falls within the Ex parte Young exception to sovereign immunity. Second, while it is
possible that Ms. Perkin cannot provide the relief that the Plaintiff requests, the motion to dismiss phase of
the litigation is not the appropriate time to litigate such a dispute. The Court has not taken any evidence
on the issue and therefore is not in a position to make a finding. Therefore, this Court will not dismiss the
Plaintiff’s claim for that reason at this time, although the issue may be revisited later. As a result, the
Court finds that the Plaintiff’s claim is not barred by sovereign immunity under the Eleventh Amendment.

c. Federal Qualified Immunity

Next, the Defendants argue that Ms. Perkin should receive federal qualified immunity for the
actions she took with respect to the Plaintiff’s case. Government officials are extended a qualified
good-faith immunity to damages under 42 U.S.C. § 1983 and other federal statutes. Public school
officials who issue disciplinary decisions are extended this qualified immunity. See Wood v. Strickland,
420 U.S. 308, 318 (1975). Further, defendants who properly plead qualified immunity are entitled to
dismissal before the commencement of discovery, meaning that qualified immunity may properly be
analyzed in a motion to dismiss. Mitchell v. Forsyth, 472 U.S. 511, 526 (1985). Finally, in deciding
whether to grant qualified immunity at the pleading stage, the Court must determine: 1) whether the
alleged facts make out a constitutional violation; and 2) whether the constitutional right at issue was
clearly established at the time of the violation. Saucier v. Katz, 533 U.S. 194, 201 (2001). A right is
clearly established if it would be clear to a reasonable official that his or her conduct was unlawful. 7d. at

202. The Court may exercise its discretion as to the order in which it addresses each prong. Pearson v.
Callahan, 555 U.S. 223, 236 (2009).

The Plaintiff does not dispute that this is the correct framework through which to analyze the issue
of qualified immunity for Ms. Perkin. Instead, the Plaintiff argues that Ms. Perkin is not entitled to
qualified immunity because: 1) the Plaintiff’s constitutional right to due process was violated; and 2) the
Plamtiff’s constitutional right to due process was clearly established at the time of the violation. Dkt. 79,
11. Therefore, the Court’s task is to analyze whether Ms. Perkin’s actions violated the requirements of
due process as clearly established by law at the time of the violation. The Court now finds that the
allegations contained in the SAC are sufficient to overcome a qualified immunity defense at the current
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stage of litigation. Therefore, while the Defendants may again raise qualified immunity at the summary
judgment stage, the Court declines to dismiss the Plaintiff’s § 1983 claim at this time.

The Plaintiff alleges that Ms. Perkin deprived him of his due process rights under the Fourteenth
Amendment, in violation of 42 U.S.C. § 1983. SAC at ] 169-70. Specifically, the Plaintiff claims that
he has a constitutionally-protected interest in his good name, reputation, honor and integrity, and his
education. /d. at f167-70. Ms. Perkin violated the Plaintiff’s constitutional rights by depriving him of
these interests without the due process afforded to him by the Fourteenth Amendment. 7d.

It 1s undisputed that students in public schools, including colleges and universities, enjoy a
property interest in a public education and in their own good names, reputations, honor, and integrity.
See, e.g., Goss v. Lopez, 419 U.S. 565, 574 (1975). A finding of guilt can “have a major immediate and
life-long impact on [their] personal life, education, employment, and public engagement.”™ 1.
Therefore, before schools take disciplinary actions against students accused of breaking school rules, the
students must be afforded “due process” in order to avoid arbitrary deprivations of liberty or property. 7d.

However, the “due process” owed to students in disciplinary hearings is not identical to the process
owed to criminal defendants in a criminal proceeding, as the liberty and property interests are
unquestionably stronger in criminal actions. See Goss, 419 U.S. at 580-81. In general, the Due Process
Clause requires “‘that deprivation of life, liberty or property by adjudication be preceded by notice and
opportunity for hearing appropriate to the nature of the case.”” Id. at 579 (quoting Mullane v. Central
Hanover Trust Co., 339 U.S. 306 (1950). The Goss Court found that when a student faced a suspension
of ten days or less, the Due Process Clause required “that the student be given oral or written notice of the
charges against him and, if he denies them, an explanation of the evidence the authorities have and an
opportunity to present his side of the story.” Goss, 419 U.S. at 581. However, the Court did not require
a delay between the “notice” and the “hearing.” Id. at 582.

3 The Defendants argue that a relatively minor sanction of suspension may be imposed without formal notice or hearing. Dkt.
78. 11 (citing Charles S. v. Board of Education, 20 Cal.App.3d 93, 94 (1971). However, the Court agrees with the Plaintiff
that the severity of the Plaintiff’s ultimate sanction does not affect his right to due process or the extent of it. See Dkt. 79, 15.
For one, the Plaintiff faced sanctions as serious as expulsion as the result of the disciplinary hearing in question. SAC at Exh.
A..15-16. Second, the consequences for the Plaintiff of a finding of responsibility for “sexual assault™ are serious even though
he was not ultimately expelled, as outlined by the Plaintiff in his Opposition brief. See Dkt. 79, 15. For these reasons, the
Court finds that the Plaintiff was owed the full extent of due process owed to students in serious disciplinary hearings, the exact
nature of which is outlined more fully in this opinion.
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The present case is clearly more serious in nature than the short suspension considered in Goss, as
the Plaintiff faced potential expulsion as a result of the disciplinary proceedings. Therefore, the college
must fulfill the Goss requirements at a bare minimum, while due process may actually require stricter
notice and hearing requirements because of the nature of the case. As noted above, in order to
demonstrate that Ms. Perkin is not entitled to qualified immunity, the Plaintiff must show that any
additional due process requirements beyond those outlined in Goss were clearly established at the time Ms.
Perkin violated them through her actions related to the disciplinary proceedings against the Plaintiff.

The Court now finds that the allegations against Ms. Perkin demonstrate that she may have
violated clearly established due process requirements in her handling of the Plaintiff’s disciplinary
proceedings, and she is therefore not entitled to qualified immunity to suit under § 1983 at the pleading
stage of the litigation. Specifically, according to the Plaintiff’s allegations, the Plaintiff was not advised
of the factual grounds for the charges against him until he met with Ms. Perkin on November 13, 2014,
although this meeting did occur approximately a month before the disciplinary hearing. SAC, § 170.
The Plantiff did not receive a copy of the First Investigative Report until two days before the first hearing,
and the report allegedly contained inaccurate and misleading information. 7d. The Plaintiff was not
provided a copy of the Second Investigative Report until three and a half hours before the second hearing,
and the hearing was held on a day when his counsel could not attend.* 7d. The Plaintiff was prohibited
from making a statement or submitting any evidence in support of his defense at the second hearing,
although he was permitted such opportunities at the first hearing. /d. The Plaintiff was prevented from
presenting character evidence in support of his own character or to question the credibility of the victim,
even though unsubstantiated character evidence was submitted against him. 7d. Finally, Facebook
messages between the victim and an alleged friend were presented at the second hearing, even though the
Plaintiff expressed skepticism as to the authenticity of such messages. 7d.

The Court finds the allegations surrounding the second disciplinary hearing particularly troubling
and a potential violation of due process. Proper notice is a fundamental component of due process, a
requirement that all reasonable school officials should be particularly concerned with providing.

* The Defendants allege that the Plaintiff was given the option of waiting until January to conduct the second hearing, but
instead decided to proceed on a day in December when his counsel was not available. Dkt. 78, 14. However, for the purposes
of this motion, all of the Plaintiff’s allegations must be considered true, and he alleges that Ms. Perkin scheduled the hearing on
